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August9, 2004

Ms. MarleneDortch
Secretary
FederalCommunicationsCommission
~ l2~Street,SW., RoomTWB-204
Washington,DC 20554

Re: Ex parte,Sunset~?ftheBOCSeparateAffiliateandRelated
Requirements,WC DocketNo. 02-112, CC DocketNos. 00-175,
01-337,02-33

DearMs. Dortch:

On Friday, August6, 2004, AryehFriedmanandtheundersigned,representing
AT&T, met with William Dever, Michael Carowitz,William Kehoe,William Cox,
Kimberly JacksonandBenChildersof theWireline CompetitionBureauconcerningthe
above-captionedproceeding.The attachedoutline summarizesourdiscussionaboutthe
stateof competitionin the largebusinessservicesmarketandAT&T’s concernsabout
theILECs’ continuingcontrol ofspecialaccessservices.

Consistentwith Section1.1206of theCommission’srules,I amfiling one
electroniccopy of thisnotice andrequestthatyou place it in the recordoftheabove-
captionedproceeding.

Respectfullysubmitted,

cc: M. Carowitz
B. Childers
W. Cox
W. Dever
K. Jackson
W. Kehoe



Non-DomNPRM: EnterpriseCustomers

I. BOC DominantControl Over“SpecialAccess”Bottleneck
MaintainedThroughAnticompetitiveConduct:

A. BOC DominantControl

1. AT&T hasalreadydemonstratedBOC controlofthebottleneckspecial
accessfacilities in its June30, 2003Commentsat 19-24;seealso, AT&T’s July 28, 2003
ReplyCommentsat 8-9 and 15-18.

2. Thiscontinuesto bethecasetoday:

(a) UBS InvestmentResearch,“How AccessChargesDetermineWinnersand
Losersin TelecomServices”2 April 2004at 22: “AT&T andMCI still purchasespecial
accessservicesto reachmorethan70-80%oftheirenterprisecustomers.. In many
instancesthespecialaccesscircuits requiredto connecttheenduserto theIXC network
representsthemajority of thetotal costof thecircuit. Thatis, morethan50%ofthetotal
costofa framerelaydroporprivateline is representedby thecostofthelastmile thatthe
IXCs mustpay to theILECs.”

(b) Frost& Sullivan, U.S. PrivateLineMarket,June2004at 15 (Regional
Bell Companiesdominatethespecialaccessmarket,especiallyfor lower speed
connectivity ... expecttheregionalBell carriersandILECs to continueto dominateatthe
DS-1 level andbelow”). Seealso, /d. at 61 (“SpecialAccessMarket: 2003MarketShare
Chart” showingVerizonwith 34.6%nationalmarketshare,SBCwith 34%marketshare,
BellSouthwith 14.4%andQwestwith 12.5%,with theBOCstogethercontrolling95.5%)
and 62 (“Special AccessMarket Share(2007)” showingBOC shareincreasingto 95.8%
share,“Expect SBCto becomemarketleader,just aheadofVerizon” “With emphasison
enterprisestrategy,expectaccessline sales(and subsequently,smallerspecialaccess
marketshare)from Verizon”).

(c) BOC Reports: Verizon,in June,2004, statedthatit is the“Market share
leader” with “Sequentialgrowth” for DS1, DS3 and SONET.’ Seealso,BellSouth
Financialand OperationalResults2Q04,July 26, 20042at 14 (discussinggrowthin DS1
units, andimproving volumesfor DS3 andRing); InvestorUpdate,SBC2004Q2
EarningsConferenceCall, July 22, 2004~at 16 (describingHi-captransportrevenue
sequentialgrowth).

1 Verizon, LawrenceT. Babbio presentation,CIBC World MarketsCommunication&

Technology Food Chain Conference, June 7, 2004 at 12.

2 http://www.bellsouth.comlinvestorfpdf/2q04p_slides.pdf.

~j~p:Ilwww.sbc.com/Investor/Financial/Earning_Info/docs/2Q04_slide_c.pdf.



B. DominanceMaintainedThroughAnticompetitiveLock-Ups

1. AT&Tv. BellSouth,File No. EB-04-MD-010: BellSouth’sTransport
SavingsPlan(“TSP”) andPremiumServiceIncentivePlan(“PSIP”) tariffs requirethat
IXC customercommit to maintain, with BellSouth,purchasesat levelsequivalentto at
least90-95percentofthe customer’spastpurchasesfrom BellSouthin orderto obtainor
to continueto obtainany volume/termdiscountson theratesfor BellSouth’sspecial
accessservices.Theinitial commitmentperiodsarethreeorfive yearsand,for theTSP,
the“lock up” ofdemandcancontinueindefinitely throughautomaticone-year
extensions.4BellSoutheffectively requirescustomersto continueto makepurchasesfrom
BellSouthin competitiveareasif theywishto obtaindiscountswhereBellSouthis the
soleproviderof specialaccessservicesandto continueto purchasefrom BellSouthhigh-
capacityfacilities (e.g., DS3s) in orderto receivediscountson lower capacityfacilities
subjectto a lower level of, or no, competition.5 As aresult,BellSouthis ableto starveits
specialaccesscompetitorsofdemandfor theirservicesandpreventits wholesale
customersfrom diverting traffic to specialaccessfacilities thattheymight otherwise
build. At thesametime, by maintainingits specialaccessmonopoly,BellSouthis ableto
controlthecostof akey inputusedby competitorsof its own longdistanceaffiliates.

2. Not limited to BellSouth. Seealso, Wall StreetJournal,
May 6, 2004, PageA4, “SBCDisputeUnderminesMoveTowardLocalPhone
Competition” (SBCproposalto Talk AmericaInc. would requireTalk Americato send
90%ormoreofits phonetraffic to SBCsnetworkinsteadofusing its own equipment
andnot entersimilar agreementswith rival phonenetworks); Illinois Bell Tel. Co. &
SageTelecom,Inc., AU ProposedOrder,No. 04-0380(III. Comm.Comm’nJuly 1,
2004)(SageTelecom,Inc. and SBCIllinois enteredaNegotiatedLocal Wholesale
CompleteAgreementwhich imposedpenaltiesif Sagefailed to purchaseat least450,000
linesper monthandusetheAgreementto meet95%ofits local needsin orderto enjoy
discounts).

~‘ BellSouth recently “grandfathered” the plans, thereby limiting them to existing
customers. But this doesnot obviatethe anticompetitivenatureof the tariffs, because
only by suchrenewalscanthecurrentplancustomersobtainanyvolume-baseddiscounts.

~ A TSP/PSIPcustomer’smigration to DS3 and aboveservicesfrom BellSouthactually
strengthensthe lock up effect ofthoseplans. Becausemigrationresultsin lower current
paymentsto BellSouth,but the customerremainscommittedto spendat least90 percent
of the “base spend” from the prior period, the customeractually has less ability and
incentiveto seekalternativevendorsif the combinationof migrationamongBellSouth’s
offerings and relianceon alternativevendorswould bring the customer’scurrentspend
below 90 percentof the commitment. Alternatively, the customeris disincentedfrom
moving evento lower priced, more efficient Bellsouth high capacity offerings, further
demonstratingthe lackofany legitimacyfor the90 percentcommitmentrequirement.
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IL The BOCs Have BeenLeveraging Their DominanceIn SpecialAccess
Into The Large BusinessMarket6 Through Anticompetitive Price Squeezes.

A. The BOCs Have BeenRapidly Gaining Share In This Market
Segment

1. The BOCs havegained a large shareofthosenational enterprise
customerswith a strong presencein their territory and are rapidlygainingsharefor other
national enterprise accounts.BOCs alreadyhavenationalMIPLS (multi-protocollabel
switching)enabledbroadbandIP network backbones.

(a) Verizon: VerizonhasdeployedanationalMPLS enabledbroadbandIP
networkbackbone,andoffersframerelay, ATM, opticalnetworkingand IP-VPN
servicesto Enterprisecustomers.7Verizonreportedthat its first quarterof 2004
“includednearly500EnterpriseAdvancesalesto customers.EnterpriseAdvanceis
Verizon’s initiative to connectandextendits localnetworksandservicesto thenational
large-businessmarket.”8

Verizon reportedin thesecondquarterof2004that in theEnterprisesegment:

• “Over 2,000opportunitiesclosedto date
• Over 100Fortune500customers
• Over900 total uniquecustomers
• Targeting$250 million in newrevenuefor 2004”~

Seealso, DeclarationofEric J. Bruno, Vice President,ProductandPortfolio
Management,EnterpriseSolutionGroup,’°¶ 21 (Verizon won overa third (68/203)
EnterprisesegmentRFPssincethebeginningof 2003 to which Verizonrespondedand
wherecontractswereawarded).

6 SB~/AnieriiechMerger Order, 14 FCC Rcd. 14712 (1999) ¶ 89; Bell Atlantic/GTE

MergerOrder, 15 FCCRcd. 14032(2000)¶ 120.

~Verizon, UawrenceT. Babbiopresentation,CIBC World MarketsCommunication&
TechnologyFoodChain Conference,June7, 2004,
http://investor.verizon.com/news/20040607/20040607.pdfat13; TomBartlett
presentation,J.P.Morgan, 32~Annual technology& TelecomConference,May4, 2004,
http://investor.verizon.com/news/20040504/20040504.pdfat14.
~Verizon’s InvestorQuarterly,QI (April 27, 2004)at4 (emphasisadded).

~Verizon, 2’~Quarter2004 EarningsConferenceCall, DoreenToben,ChiefFinancial
Officer, July 27, 2004 p~I/i rizon corn!~ /20040727/20040727..pdfat 20.
10 Submittedwith the Letter from Michael E. Glover, Verizon SeniorVice President&

DeputyGeneralCounsel,to MarleneDortch,FCC(July 2, 2004)CC DocketNo. 98-147,
as Attachment 3 to White Paper entitled “Competitive Providers Are Successfully
ProvidingHigh CapacityServicesto CustomersWithoutUsingUnbundledElements.”
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(b) SBCreportedin thefirst quarter,2004 thatin the large-businessmarket,it
“has expandedits productportfolio, strengthenedits global accountsorganizationand
enhancedits out-of-regionnetworks. ThesenetworksincludeanationalLayer 3 IP
backbonewith MPLS (multi-protocol label switching) ... basedon currenttrends,SBC
expectsapproximately$200million in incrementalrevenuesfrom its largebusiness
initiative in 2004.” Notablefirst quarterwins includedacontractwith Huntington
Bancsharesfor, interalia, FrameRelayandATM services,and“complex
communicationssolutionsfor companiessuchasFootLocker.”2 SBCalsointroduced“a
newhostedVIPN (Virtual PrivateNetwork)servicefor businesswide-areanetworks
[w]ith traffic carriedovertheprivate SBCIP (InternetProtocol)backbonenetwork.”13

SBC reportedin thesecondquarter2004that in the largebusinessmarketsegmentSBC
“respond[ed]to 57 percentmorebid requestsin thesecondquarterof2004thanin the
year-earliersecondquarter... contractswonin this spacehaveincreased34 percentfrom
thefourth quarterof2003 [andt]he dollar valueofcontractswon hasincreasedaswell,
up morethan30 percentversus thesecondquarterof2003.~~14Among therecentwins:

• “A threeyearcontractwith CB RichardEllis, acommercialreal estatefirm, to
providedatanetworkandmanagedservicesto morethan100 officesnationwide.”

• “A multitieredcontractto providevoiceanddataservices,includingNetwork-
BasedVPN (NPVN) for 182 regionalofficesandretail locationsof glassmaker
Vitro America.”

• “A contractwith wholesalemortgagebankerAmericanMortgageNetwork
(AmNet) “to provideSBCPremierSERVIP-VPN Serviceto connectAmNet
headquarterswith 19 branches,”and

• “A threeyearcontractwith Maritz Inc ... servinglocationsin 16 statesincluding
New York, Massachusetts,Arizona, Floridaand Virginia.”5

3. YankeeGroup,“CommunicationsSurveyConfirmsIXCs LostEnterprise
Market Sharein 2003” (March 19, 2004). Surveyof200 enterpriseCIOs and network
managers(enterprisedefinedas having 1,000employeesormore). “Combined,
AT&T, MCI and Sprint lost 33 contractsandgainedonly 17 — a net lost of 16
contracts. On theothersideofthe ledger,theRBOCsachievedanetgainof 10, with
SBCandQwestleadingthegroupofnetgains.” Id. at 1. Thecritical issuewasprice
(seeExhibit 2).

~ Investorbriefing,
http://www.sbc.com!Investor/Financial/Earning_Info/docs/1Q_04JB_FINAL.pdf.
121d at6.

13Id. at 9.
14 Investorbriefing, h~tp1/.wwwb.c~.c.omI g~pmy r:r~i.~a ~ July 22, 2004.
~ Seealso, BancofAmerica Securities,BellSouthCorporation:Stable 1Q on Financials
and OperatingMetrics,” April 23, 2004 at I (BellSouth had a $750 million book of
business”in the interUATA enterprisesegment,“up from $690 at the end of the last
quarterand $600million at theendof 3Q03”).
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B. The BOCs Are Winning Large BusinessMarket Accounts Through
Price Squeezes

1. The “price” issueis in fact price squeezesas demonstrated in AT&T’s
June30, 2003 Commentsin this proceedingat 30-32.Otherdiscriminatoryconductis
describedin thoseCommentsat pp. 3 3-39. Seealso, AT&T’s July 28,2003 Reply
Commentsat 18-22.

2. BOC special accessprice squeezescontinue. Example-- compare:

AccessSold With SBC PremierSERV Frame Relay Retail Rates - SBC Data
Product Reference& Pricing Guidebook, http://www.com/gen/public-
affairs?pid=3 19 Sections5.2.4(C), National VolumeIncentive Plan (VIP) Discountat
p. 184; 5.2.4(I)“Runaway Frame Price Plan” at p. 189-190(although squeezeexists
evenafierexpirationofRunawayFramePricePlan);andSections6.2.1 at pp. 6-11
and6.6.1 atp. 17.

with: SBC SpecialAccessWholesaleTariffed Rates: SWBT TariffF.C.C.No. 73,
Section39, page147 (DS-3 channeltermination)effectiveNovember21, 2003;
SWBT Tariff F.C.C.No. 73, Section39, page66.0.124.1(DS-1 channeltermination)
effectiveMay 17, 2003;SWBT Tariff F.C.C.No. 73, Section39, page154.0.159
(mileage)effectiveNovember21, 2003; SWBT Tariff F.C.C.No. 73, Section39,
page173 (MUX) effectiveNovember21, 2003; SWBT Tariff F.C.C.No. 73, Section
7.3.10(F)(28)(a)(HCTPandOPP)effectiveJanuary7, 2003;andSWBT Tariff
F.C.C.No. 73, Section38 (MVP discount)effectiveAugust26, 2000

Pricesqueezeanalysisassumesmost efficientBOC competitorqualifying for highest
availablewholesalediscount. Similarpricesqueezeswould bepresentin otherSBC
regions.

3. Otherdiscriminatoryconductrelatingto theprovisioningandrepairingof
specialaccesscircuits: SeeAT&T’s CommentsonVerizon’s SecondSection272
Audit Report,EB DocketNo. 03-200(February10, 2004)at 6-9 andDr. Bell’s
Declarationsappendedthereto¶~6-10(installationandrepairmetricsfor DS-l
servicefor unaffiliatedcarriersconsistentlyandmateriallyworsethanfor the272
affiliate); AT&T’s Commentson SBC’s SecondSection272 Audit Report,EB
DocketNo. 03-199(March 26, 2004)at 7-10and Bell DecI.¶~15-20,24-25
(installationmetricsshowedconsistentlyworseresultsfor nonaffiliatedcarriersthan
for SBCSfor almostall combinationsofstatesandservice,DSO, DS1 andD53;
strongand consistentevidenceofdiscriminationwith respectto therepairmetricsfor
both DSO andDS1 service);AT&T’s Commentson BellSouth’sSection272 Audit
Report,EB DocketNo. 03-197(March 9, 2004)at 5-7andBell Decl.¶~9-13
(installationmetricsshowedconsistentlyworseresultsfor nonaffiliatedcarriersfor
DS1 serviceand consistentlyslowerFirm OrderConfirmationfor DS3 service;strong
andconsistentevidenceof discriminationwith respectto therepairmetrics for DS1
service).
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SBC Retail Offer
SBC PremierSERVSM Frame Relay Service
AccessList Pricing for Retail Customers

SWCs
SWCs

Retail List AccessRates: “No term” to 5 YearsTerm Plan
DSI = $182-$156

Retail DiscountedAccessRates: “No term” to 5 Years Term Plan (TVP 13% ONLY)
DS1 = $158 - $136

Retail Discounted AccessRates: “No term” to 5 Years Term Plan (TVP 13% & “Runaway FR” Promo20%)
DSI = $127 - $109

SBC PremierSERV FR accessrateincludesaccessfrom Customer-Premiseto LEC SWC to
Company’sFRSNetwork;no ChannelTerminationandMileagecharges.SBC doesnotoffer
Accessaloneserviceto its Retailcustomers.SBCoffers accessaspartof bundledPortand

DSx AccessLink

I cP I-
DSxAccessLink

cP I

accessservices



SWBT SpecialAccessPricing for WholesaleCustomers

DS1 on DS3HiCap* (5 Yr Term, MVP=14%, 100% Fill)

Zero Mileage View — AccessCost Elements

Lc~F
DS1AccessLink

Channel Termination

HCTPPW/MVP $77.40 + $14.59 + $29.95 = $121.94
OPPW/MVP $64.50** + $14.59 + $29.95 = $109.04
SBCRetail Discounted Pricew/ “ Runaway FR” Promo = $109.00

k.5 Mile MileageView — AccessCost Elements

DS1AccessLink

Channel Termination

* Illustrative, price squeezeexistsatothercapacitylevelsas well.
** Very limited availability; alsoalimited durationdiscount.

DS3AccessLink

Mileage

DS3 AccessLink

Channel Termination

HCTPP W/MVP $77.40 + $14.59 + $13.82+ $20.73 + $29.95 = $156.49

OPPW/MVP $64.50** + $14.59 + $13.82+ $20.73 + $29.95 = $143.59

SBC Retail DiscountedPrice w/ “Runaway FR” Promo = $109.00
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DS1Accesson

DS3 HiCap

100% Fill

$200

$180

$160

$140

$120

SWBT DS1 I DS3 Retail & Special Access Pricing

Industry Avg. Mileage= lSMiles

(f~~><

$100 Zero Mileage 1 Mile 10 MILE 15 Mile 20 Mile 50 Mile

—+Special Access Cost Rate w/MVP Disc (14%) -

5 Year Term_HCTPP
$122 $137 $150 $156 $163 $205

)I( Special Access Cost Rate w/MVP Disc (14%)-
5 Year Term OPP

$109 $124 $137 $144 $151 $192

—&SBC Retail Price w/TVP Disc (13%) - 5 Year
Term

$136 $136 $136 $136 $136 $136

~—9�SBC Retail Price wITVP(13%) & ‘Runaway FR
2004 Promo (20% Disc) - 5 Year term

$109 $109 $109 $109 $109 $109
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SBC Frame Relay Service
2003/2004 Promotions

• On January 5, 2004, SBC launched a “Runaway Frame Relay” promotion, basically an extension of (modified) its
2003 “Rock My Relay” promotion, effective through April 2, 2004; it may still be offered to some retail customers

• SBC launched two promotions in 2003 to support its SBC PremierSERVSM Frame Relay Service:
• “Rock My Relay” — the pricing plan was available between May 19, 2003 and September 30, 2003. Later, this

promotion was extended to December 31, 2003.
• “All Aboard” — One Month’s free service -Targeted at SBC’ vintage (i.e. legacy) regional FR customers to

migrate to SBC PremiOrSERVSM FR services. The promotion ended in June 2003.

Year Pricing Plan Discount* Eligibility Requirements

2004 Runaway Frame 20% Customers with at least 60% of their new and existing FR
circuits within SBC franchise territory and served by SBC

2003 Rock My Relay Pricing Plan 1 25% Customers with at least 80% of their new and existing FR
circuits within SBC franchise territory and served by SBC

2003 Rock My Relay Pricing Plan 2 17% Customers with 60% to 79% of the new and existing Frame
Relay circuits within SBC Franchise territory and served by
SBC

2003 Additional PVCs 20% During the promotional period, additional PVCs will qualify
for this discount if ordered with the initial order

* Discountsapply to SBC’ ASI’s currentlyavailableratesfor port, access,and PVC on qualifying orders

SpecialAccessDiscountPlan
• SBCoffersTerm PricingPlans(M/M, 3, 5, and 10 Year) andVolumeOption Plan (DS3 or DS3 equivalents,1, 3, 6, and

12 DS3 bundles)for SpecialAccesselements; ChannelTermination,ChannelMileage,and Multiplexing
• SBCalsooffers “Most ValuablePartner(MVP) discount(14%)to its high volume customers
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Pricing I Discount Plans:

SBC Rates and Charges

• TermVolumeDiscountPlan(TVP) - SBC offersTVP to SBCPrernierSERVFrameRelayService
Arrangementsfor 2, 3, and 5 Year TermPricing Plansw/ a minimumof 10 SBC PremierSERVFrameRelay
ServiceArrangements.

• SBCoffers PortandAccessratesfor “No Term”, 1, 2, 3, and 5 yearterms
• NationalVolumeIncentive(VIP) Discount— Customerssubscribingto anyof SBC’ PremierSERVFrame
RelayServicewill automaticallyreceivea volumediscountperMasteraccountnumberbasedon the
customers’totalmonthlybilled revenue(MRC).

• TheApplicablediscountsare asfollows:

MRC Discount

$2,000 5%

$ 5,000 7%

$10,000 9%

$15,000 11%

$20,000 13%
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